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MEMORANDUM IN SUPPORT OF MOTION TO DISMISS

INTRODUCTION

In legislation passéd only Iﬁonths ago, acade_:mic'staff members gained the rightr fo '
decide whether they will be represented by a labor oréanization and if so, -which
organizétion will represent them, The State of Wisconsin, by the Office of State
Emﬁloyment Relations (OSER), supports the rights granted in fhe new legislation.

l: Petitioners, hoWe%.fer, have requested the Commission to order 304 unclassified
academic staff positions into bargaining units for claési_ﬁed positions - bargaining units
that are already represented by Petitioners. While the Commission has authority unde}' s. .
111, 825(3), Wis. Stats., to o1-der classified employee_s into bargainjné units, that provision
 does not allow the éomim'ssion to order unclass__iﬁed academic staff inté bargaining unﬁs.

The Commission does not have authority to convert the positions from unclassified




| acadeinic Staff_tq ﬂlé classiﬁed seﬁdcc. Therefore, fhe Coinmission dbes not have
jurisdiction to hear these petiﬁons.
OSER i'espectfully requests that the Commission dismiss the petitiéns for lack of

_ subject métter jurisdiction. To hear the petitions would be to place unclassified

academic staff un&er representation by labor organizations that thejr have not chpsen for
- themselves, ﬁndenﬁining fheit new collective barga'iﬁing righté. |

| | ARGUMENT

1. The Commission has authority under s. 111, 825(3), Wis. Stats., to

assign employees to collective bargaining nnits if the employecs are
part of the classified service. :

- The Commission is authorized fo assign “employees” to bargaininé units ﬁndt‘:rrs. :
11 1..825(3)1, Wis. Stats.. (réferre& to herein .as_ “the ﬁnit clariﬁcati_on Stam‘t_e?’). The unit -
clarification étatute is part of the State Employment Labor Relations Act (SELRA, subch.
V,ch. 111). SELRA defines “employee” as “any state employee in the classified service
of the state, as defined in s. 230.08,” excluding limited term employees, supervisdrs, etfc,

' Wis. Stats. 5. 111.81(7)(a).> Therefore, the unit clarification statute allows the.‘_
Commission 1o assign employees to bargaining units if the employees are in the classified 7
service. o | |
1L The Board of Regenis, undér gutdelines developed with OSER,

determines whether a University of Wisconsin position is classified or
unclassified, and OSER alone makes that determmatlon for all other

siate positions,

The unbiassiﬁed service is separated from the classified service in state statute: '

Al] statutory citations are to the 2007 <2008 edition of the Wisconsin Statufes, unless otherwise noted.
2 SELRA’s definition of “employes” also includes teaching assistants, assistant district attorneys, and
certain instructional staff at charter schools, none of whom are academic staff. Wis. Stats. s. 111.81(7).
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230.08. Classifieation of eivil service, (1) CLASSES. The civil
service is divided into the unclassified service and the classified
service.

- (2) UNCLASSIFIED SERVICE. The unclassified service
“comprises positions held by: . . .

@ All faculty and academic staff, as defined in 5. 36.05 (1)
and (8), in the University of Wisconsin System . ..

(3} CLASSIFIED SERVICE. The classified service coruprises all
_ positions not included in the unclassified service.

Wis. Stats, s, 230.08. Positions listeci in 5. 230.08(2), Wis. Stats., including academic
staff, arc part of the uncllassiﬁed‘ service. Id. As such, they are not clﬁ_s sified positions.
i |
A position ﬁléy be converted from the unclassified service to the classified

service. “When positio_ns in the unclassified service . . . are detemxjned to be more
appropriately included in the classified service, the affected positions shall be included in
the classified service.” Wis. Stats. 5. 230.15(Im). An acadergiic staff position will always
be part of the unclassified service unleés it is converted to a é}assiﬁed pasition,

A, Yor ino st of state sexvice, OSER determines whether positions. are
classified or unclassified. :

]n- éeneral, the Director of OSER is responsible for assigning state positions to the '
claésiﬁed service or the unclassified service and for converting them from one to the 7
other. The Director of OSER has aﬁthoritjr to take any action necessary to cffectively
administrate ch. 230 that is not specifically vested by statute in a different person or
entity: |

230.04 Powers and ﬁuties of the director. (1) The director is charged - )
with the effective administration of this chapter. All powers and duties,

necessary to that end, which are not exclusively vested by statute in the
commission, the division of equal rights, the administrator [of the




Division of Merit Recruitment and Seiectmn] or appomtmg authormes
" are reserved to the divector. .

Wis. Stats. 5. 230.04(1). The duty to assign and convert positions between the class1ﬁed '
and the unclassified service is part of ch. 230. It is not speciﬁcaily vesied by ss. 23 0.08
or230.1 5‘( 1my}, or any other étatute, in the Commission; the Equal Rjghts Div_isioﬁ, or the
Administrator of the Divi'sionrof Mérit Recruitment and Selection. Other than University
of Wisconsin (UW) pﬁsitions (see discﬁssion below), the duty is not ‘_ves‘.ted by statufe in
app‘ohlting éluthorities.: Therefore, u_nder s. 230.04(1), OSER has exclusive authority to

assign all non-UW positions to the elassified or the unclassified service.

B. The Boatd of Regents, under guidelines developed with OSER,

determines which positions are unclassified academic staff and
which are cla551ﬁed .

R The Board of Regents of the UW System (the Board) -ceﬁlpldys both ciassiﬂed
employees and academic staff and faculty, who are unclassified. “Academic staff” is
statutorily deﬁned as “professmnal and administrative pelsonnel with duties, and subject
1o types of appointments, that are primarily associated w1th higher education msututmns
or their adlmmstratlon.” Wis. Stats. s. 36.05(1).

L The Board makes the initial determination that a position
should be unclassified academic staff

The Boérd is respohéible for determining whether a UW position mests the
d;eﬁnition of ur_lclaséiﬁed academic staff, or \%rhether the positicn would be more
appropriately assigned 1o the classified éervice. The Board mak(;,s fh_e de-termination
using guidelines developed with OSER,’ in accordance with a statutory man@ate,:

- Upon recommendation of the president [of the UW System] and the
administrator of the division of merit recruitment and selection in the

- office of state emuployment relations, the board [of Regenis] and the
director of the office [of State Employment Relations] shall jointly adopt
general policies governing the designation of positions to be exempt
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from the classified service as academic staff as defined in s. 36.15 (1) ()
and (b). No position in the classified service may be designated as an
academic staff position nnder the general policies uniess the director of
the office of state employment relations approves the designation,
Wis. Stats. s. 36. 09(1)(1)
Academlc staff appointments . . . shall be made by the board, or by an
“appropriate official authorized by the board, under policies and *
procedures established by the board and subject 105.36.09 (1) (1)
Wis. Stats. s. 36 15(2).
Pursuant to their obligations under s. 36.09(1)(1), OSER’s predecessor and the
Board jointly adopted policies to designate positions as unclassified academic staff Versus

classified positions. In 1975, Regent Policy Document 75-3, titled Academic Staff

Appointments, was adopted. Regent Policy Document 7 5-3 has been renumbered 20-3

and is available online at http:l/Ww.uwsa.edufbor/policies/rpd!mdz{)-3.htm. It provides:

i Assignments to academic staff positions, which are exempt from
the classified service and subject to personnel rules defined in
UWS 8 through 13, shall be made when: {a) the position
involves teaching, research, public service responsibilities,
academic snpport aciivities, or 2cademic program
administration; or (b) the position is separate and distinct to
higher education; or (¢) the position involves assigned duties that
require close peer relationships with members of the faculty and
academic administrators.

2. - Inno instance may an employee be appointed to the academic
staff when it is anticipated that application will subsequently be
made for fransfer of the position to the classified service.

3. No person holding an academic staff appointment prior to the
adoption of this policy may be fransferred to the classified
“service without his or her consent.

4, The chancellor of each institution shall appoint a commitiee or
committees that will be given responsibility for advising the
campus administration on maters pertaining to: (a) assuring -
compliance with this policy, {b) developing appropriate
institutional guidelines and procedures for appoiniments to the
academic staff, and (c) reviewing and approving all applications
for transfer between the academic staff and the classified service.




5. - Nothing in this policy or in the institutional guidelines adopted
puxsuant to this policy shall be interpreted to permit assignmient
to the academic staff of positions normally found in clerical,
technical, blue collar, crafts, security and public safety
o::cupat;ons

In addition, Unclassified Pex sonnel Guideline #7 (UPG #7) interprets and
expands upon the gludance in Regent Pohcy Document 20-3. UPG#7is avallable online

at htto://www.uwsa.edu/hrfoogs/op g07.pdf. The Board and OSER (then the Department

of Employment Relations) alSo entered into two Memoranda of Agl‘ecmeht in 1992 and
1993 (MOA’S) which prov1de further direction. (The MOA’s have been filed as Exhlblts
to the Board’s Memorandum in Support of Motion to Dismiss the petitions).

2, The Board determines whether an unclassified academic staff
position should be_ converted to the classified service.

The 1992 MOA describes the mechanism to convert unclassified academic staff
positions that would more appropriately be designated as classified:

An academic staff position indentified as'potentially classified will bé
converted to classified service when vacated unless the incumbent agrees
to the conversion at an earlier date. If the incumbent wishes to be
considered for acer etlon into the classified service, the requirements of's.
230.15(1), Wis. Stats.,” and the procedures outlined in UPG #7, at
7.03(3) shall apply. :

The referenced section of UPG #7 provides:

In the event System Administration or the institution determines that a
position designated in the unclassified civil service as academic staff
should be included in the classified service, and the incumbent is
unwilling to transfer to the classified service, the position shall be
converted to the classified service upon expiration of the fixed term
contract in effect at the time of sich determination {providing that due
notice of non-renewal is given pursuant to s. UWS 10.05(1), Wis. Adm.
Code). If the incurobent holds an indefinite appointment or the academic
staff position has been oceupied by the same incumbent pri01 to April 11,
1975, the position shall be converted to the classified service upon
vacancy of the position. ‘

3 Acoretion of unclassified staff into the cla551ﬁed"serwces is cwrrenily addressed in Wis. Stat, 230.15(1m).
Prior to its amendment by 1989 Act 31, 5. 230.15(1) included the accretion provision. Presumably, the
cor cct reference in UPG #7 is to s. 230 15(1m)




In other words, UPG #7 authorizes the Board to determine thaf a poéition’ initially
designated as 1mclassiﬁed .academic staffin fact belo-rigs in the classi-ﬁedr selvice. UPG
#7 also gives an incumbent employee in suéh a po§iﬁ0n the option of rél-nai‘ning in the |
_ unclassified service for the duration of the fixed term contract he or she h-olds, or in tﬁe
caée of an indefinite appointee, for aé long as thé 'employee holds the appoiniment.
Moreover, an unclassified employee who believes he or she has been wrongly designated
as such could challengé the- designation tﬁ?ough the internal iﬁétitutiqnal giievance
procedure pursuant to Chapter UWS 13, Wis. Adm. Cﬁde. |

Thus, the Board éf Regénts, under guidelines developed with OSER pursnant to s.
36.09(1)(1), determines whether an unclassified academic staff position should be
converted to a classified éo_sition. |

101, The Commission has no express or implied statatory authority to
determine whether positions are classified or unelassified,

~ The Commission has statutory authority to hear appeals of certain OSER.
decisions. However, the determination that a position is unclassified is not appealable to
the Commission. Section 230.44(1), Wis. Stats., outlines the decisions that may be

appealed to the Commission:

 (8) Decision made or delegated by administrator. Appeal of a personne|
decision under this subchapter made by the administrator [or his or her
designee]. . . '

(b) Décision r}zqa’e or delegated by director. Appeal of a personnel ,
decision under s. 230.09 (2) (2) or {(d) or 230.13 (1) made by the director .

[or his or her designee] . . .

* (¢) Demotion, layoff, suspension or discharge. If an employee has -
permanent status in class . . . the employee may appeal a demotion,
Jayoff, suspension, discharge or reduction in base pay fo the commission,
if the appeal alleges that the decision was not based on just cause.




(d) llegal actian or abuse of discretion. A personnel action after
certification ‘which is related to the hiring process in the classified service
and which is alleged to be illegal or an abuse of discretion may be
appealed to the commission.

Under par. (a), fhé Comumission may hear appeals of persc;nnc;l de(.;isioﬁsrmade by
-the Administrator under $ubch.‘ I of ch. 230. The décision whether a position is
(l;Iassiﬁed Ql: unclassified is not a duty that is speéiﬁcally assigned to the Administrator, -
a}nd'so it is not appealablerto ﬁhe Commjssioq under s. 230.44(1)(&15.

Paragraphs (b), (¢), and (d) only apply to positions that havc élready b;aen
determined tt; be part qf the classified service. Under pal;. (b}, the Commission may Iléar
apiaeals rof personnel decisions made by'thé Director, but only if they are made under s.
230.09(2)(a) (divisiqn ‘o‘f classified ée;vicg mto class titles) or (d) (regrading of classified
positions) or s. 230.13(1) (release of records pertairﬁng to classified eﬁlployees). Under
par. (¢), only “employees with ﬁermanent status in class™ may appeal demotions, layoffs,
suspensions, or djscﬁmge to the Commissior. Uﬁder pa1 (d), the Comrnission may hear
appeals of hiring decisions “in the classified service.” The unit clariﬁcaﬁon petitions are
not covered By any of these provisions.

. The Commission does not have authority under any other statute to convert an
. unclassified position to the classified service, to convert a classified position fo the
unclassified service, or to determine whether a new position should be assigned to the
classified or unclassiﬁed servicé. VAS discussed in further detail below, the Commission
has consistently rccognized that it does no.t have éuthoﬁty over those decisions, but

rather, “the authority to determine what positions shall be academic staff in the

 Pars. (dm), (e}, and () are regai‘ding hiring of veferans, discretionary performance awards, and
appointment to the parole commission, none of which are at issue in the cunrent petitions.”
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unclassified as opposed to the classified service, is vested in the Board of Regents.”

WSEU v. University of Wi.sconsin,rcase No. 74-100 (Peréonnel Commission 2/15/80).

IV,  The Commission does not have_ ilirisdictioh to hear the petitions
) because the pusitions at issue are not in the classified sexrvice, -

. State ageﬁcies have only such powers as érc c_xpressly grénted by étatute or

* necessarily jmplied as incfdental o can‘ying c;ut the duties and powel-'s expressed in the -
statutes. See e.g. Amer ican Brass v. State Board of Health 245 Wis. 440 (1 944) Ford V.
Wzsconsm Real Estate Exammmg Board 43 WIS 2d 91 (1970, Sz‘are ex reZ Farrell v.
Schubert, 52 Wis. 2d 351, 358 (1970) Racme F ire and Police Comm'n v. Sz‘anf eld 70
Wis. 2d 395 399 (1975) The posmons at issue are not pari: of the classified service. The
Commission does not have express or implied_ authoriiy under any statute to convert |
unclassified positions to the classified service. To assign these unclassified positions to -
bargaining unit.s under thé unit clarification statute- wouIci be to convert tile positions to

| the classified service. Because the Commission does not have autﬁority to convert the

- positions, it does not have jurisdiction under 1.:he unit c]Aan'ﬁcation statute.

The Commission and its predeces.sors have a long history of regularly dismissing
cases involving mlclaésified academic staff for lack of jurisdicﬁon under SELRA. Tn |
T each—ing'AssiStant.s; * Association v. University of Wisconsin-Madison, Dec. No. 9261-A.
{(WERC 10/20/ 1969), the Cominission dismissed an unfair labor practice complaint
brought on behalf of teaching assistants for lack of _]HrlSdICthIl The Commission held
that, at that time, teaching assistants were excluded from classified service and thus. d1d

not meet SELRA’s definition of “employee »1d

In Sears v. UWSystem Demsmn No. 30794 (March 3, 2004), the Comxmssxon

dismissed an appeal of a layoff of an individual holding an unciassxﬁed UW position.
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The Commission held fhat SELRA “does not provide for review of a layoff of an
employeé frogn the unclassified 'servibe. Separate admhﬁs&ative rules apply to
appo'mtmenté .to the uﬁciassiﬁed sérvice,” including chs. UWS 2-13, Wis. Admin. Code.
Ji : -

In Gawenda v. University of Wiscqnsin System, Decision No. 31149 (November
18, 2004), the Commission dismissed an appeal of é &ecision not to hirve an individual for .
an utjciassiﬁed academic staff position, The Conmﬁssi_on held that it could not hear the
appeel because the position was not in the classified service. In Teachiﬁg Assistants’
Association, Sears, and Gawanda, the Commission éonsistgnﬂy concluded that it did not
have authority to hear a_1ﬁatter regardiﬁg an unclassified academic staff member when
the matter was br(_)ugllt under a statate using SELRA’s definition of “employee.”

7 Further, ‘{he' Commission has explicitlf i‘ecogm'zed that it does not have authority
to designate a position as pait of the classiﬁed‘ service or as unc]éssiﬁed academic staff,
In 1‘ejeoﬁng arequest to convert two newly-created unclassified academic staff positions
| to the classified service, the-]_i’ersonnel Commission (predecessor to the Employmént
Relations Commission) héld that “{c]learly the authority to de’@mine what positions
shall be academic staff in the unclassified as -opposed to the classified service, is vested in
the Board of Regents.” WSE Uv.r Universz"ty of Wisconsin, Case No. 74‘"100 (Personnel |
Commission 2/15/80). ;

--The éommission declined to hear an appeal of a decision 1o convert classified
positions to unclassified academic staff in WSE Unv. Umverszly of Wisconsin, Case No.
80-0149-PC (Personnel Commission 8/19/80) In that appeal, WSEU relied upon s.

230.44(1)(b) and (d) to ohallenge the decision. Id. The Personnel Commission held:
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2. Neither Section 230.44(1){b) or 230.44(1)(d), nor any other section,
gives the Personnel Commission the authority to hear appeals of actions
by the UW Board of Regents in designating positions in the Umversﬂy of
Wisconsin System as academic staff positions.

3. The Conumission lacks jurisdiciion over the subject matter of this
appeal and it must be dxsnussed

Id
In addition, in Buckley v Department of Employment Relations, Nﬁ. 91--001 8-PC
'(Persbml'el Commiésic;n 5/1/1991), the apﬁella_nt challeﬁged the denial 6f her request to
convert from c]as;v,iﬁed empldym_ent to u:nclassiﬂed academic staff. The Personnél
Comnﬁésion di;nﬁssed the case for lack of jurisdiction, holding:

The basis for the Commission’s jurisdiction over appeals from personnel
transactions is found in §230.44(1), Stats. . . None of the statutory
references relate to decisions by DER [OSER’s predecessor, the
Department of Employment Relations] designating positions as academic
staff versus classified civil service under §36.09, Stats., thereby
indicating a legislative intent that the Commission does not have the
authority to review such transactions.

Ia’ This holding from Buckley was (:1ted by the Commission as recently as 2004 in its
.decision in the Sears appeal. Decision No. 30794.

Unlike the appellants in WSEU v. UWa#nd Bquley v. DER, the cwirent petitions
are not expressly challenging the dgcision to designate the 304 individuals at issue as |
unclassified academic staff. Rather, the petitions a-re brought under s. 111.825(3),
seeking to have the Cominission assign thé individuals to bérgaining units for classified
-position.s:. Because the Commission wqﬁld lack jurisdiction over a direct appeal of thé
sexvice designa’;ions of the prositions, the Cominission qannot nfer ény Jurisdiction to
accomplish the same i‘esul;c through a SELRA unit clarification petition. There is no rway
that the Commission can act under s, 1 11.825(3) to assign individ_uals whé have already

been designated as unclassiﬁed academic staff. The unit clarification petitibns are facial
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chaflenges to the Commission’s lohg—étanding recognition that SELRA does not grant it
jurisdiction over acadcmic staff,

V. Unclassified academic staff have-zfecemlv obtained the richt td form
their own bargaining units and vote on whether to be represented.

Priot to 2009, unciasgiﬁed academic staff did not have‘me right to éolléctive]y
bargain, They were excluded 'I‘"rom' SELRA’é aeﬁnjti_on of “embl;}yee,” and no other
statutory collective bargaining iﬁrovision covered ';hem. |

However, ﬂ1é‘2009 Budget Act created the statutory pi'oyision titled “Universitj' '
of Wisconsin System F ac_ultf and Agédéj:qic Staff Labor Rtalation.sf 2009 Wisconsin'Act
28, 5. 2255; Wis. Stats. ch.. 111, ‘subch. VI (referred to herein as the “UW Labor Relations
- Law™). Itis separate ﬁoﬁ SELRAV and gives unclassified academic staff coliective
bargaining rights comparable to classified employees. Unclassified academic stéff can
now vbte on whether they- Wﬂl‘ be represented by a labor organization and if so-, which
organization will répresent them. |

Notably, the new law does not convcrt-unclassiﬁed Vacademic staff positions to the
classified service, nor doés it give the Commission aﬁthority to do so. That authority
repnains with the Board.

" Assigning unclassilﬁed academic staff lo bai‘gailﬂng units for classiﬁed pmployees
would be to place academic staff under representation thafthey have ot chosen for
themselves, _Acadénﬁc staff members _'have publicly expressed concern that unit
clarification petitionsr would také away their right to vote: |

[S]ome academic staffers who fou.nd out about the ur.lions’ plans [to file
unit clarification petitions] said they were opposed to being forced into a
union without & vote. The union has always supported the right of
employees to decide whether they want o be pait of the union or not,” |
said Carol Weidel, a programming analyst at UW.-Madison who is an
academic staff member. “It’s not somethi.ng that’s imposed o‘p you.”’ _,;
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Weidel is a treasurer for the United Faculty and Academic Staff, an

- American Federation of Teachers local on the UW-Madison campus that
currently [as of the June 26, 2009 date of publication of the article] has
no collective bargaining powers but plans to organize once the budget .
passes.’

Erica Percz, Some UW Stajf Could Face Placement Into Unions, Milwavkee Journal
Sentinel, June 26, 2009, at Al. AFT-Wisconsin President Bryan Kennedy has also
expressed the desire to allow academic staff the right to choose whether they want to be
represented. At a March 3, 2009 public hearing, he testified:

This basic right, the right to decide whether or not we would even like to

have a union, is denied to the faculty and academic staff. . . . [TThere are

members of AFT on every single UW campus who want to have the right

to be able fo decide for themselves whether or not we can have a union.

Joint Committes on Finance Public Hearing from Racine, Part 1, available online at

http://www.wi-seve.orgfwisEve programming/ARCHIVES-jointcommittees.htral.

Academic staff are not classified employees and cannot be assigned to bargaining
units for classified employees. Rather, they have the right to voie under the new UW

Labor Relations Law.

CONCLUSION

The 304 positions af issue are currently designated as unclassified academic staff,
Only the Board of Regents, under guidelines deveioped with OSER, has authority to
convert the positions to the classified service. If there is a dispute as to whethf_;_ar the
individuals perform duties more characteristic of the classified service, it is 1;.o't for ﬂl&
: Commjssion to hear. |
‘Because the positions are not in the classified service, the Commissién does not
ha%fe authority under SELRA’s unit clariﬂcation statutg o assign'them to bargain.ipg uﬁts

that are already represented by Peiitioners. To do so would undermine thé new 1'ight of -
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academic staff to: (.ie.cide whethéf to be reﬁresented b-y—aitrlabor‘ orgéﬁiéa;tion, and if so,
which or ganization.

" No Mtemljetation of the facts would make dismissal inappropriate. Thexefore,
OSER respectfully requests that the Commission dismiss ;che petitions for lack of subject-

- matter jurisdiction.

Dated: - I/ ‘8/ e
o . Respectfully Submitted,
QFFICE OF STATE

EMPLOYMENT RELATIONS
Jennifer Donnelly, Director

-By:

‘Cari Anne Renlund '

Chief Legal Counsel
Department of Administration

- Elisabeth Dieterich
Agsistant Lepgal Counsel
Department of Administration

101 E. Wilson Street
Madison, WI 53703
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